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product litigation--was the corporate cochair in 2011?

This Act adopts a modified comparative fault system which bars a plaintiff's recovery
whose fault exceeds that of the defendants and nonparties. This ensures that only
deserving plaintiffs are compensated. A key part of this Act is the assessment of the fault
of nonparties, which guarantees that named parties are not assigned artificially high
percentages of responsibility. To apply comparative fault, the jury must allocate fault or
responsibility to each party. This allocation also provides the information necessary to
allocate responsibility for damages if the state has eliminated or modified joint and several
liability. If the state has a statute governing joint and several liability, legislators should
ensure that the provisions of the comparative fault statute are consistent with that
statute.

Model Legislation
{Title, enacting clause, etc.}
Section 1. {Title.} This Act shall be known and may be cited as the Comparative Fault
Act.

Section 2. {Definitions.} The following words, as used in this Act, shall have the
meaning set forth below, unless the context clearly requires otherwise:

(A) "Fault" means an act or omission of a person that is a proximate cause of injury or
death to another person or persons, damage to property, tangible or intangible, or
economic injury, including but not limited to negligence, malpractice, strict liability,
absolute liability, or failure to warn. Fault shall not include any tort that results from an
act or omission committed with a specific wrongful intent.
(B) "Comparative fault" means the degree to which the fault of each person was the
proximate cause of the alleged injury or death or damage to property, tangible or
intangible.
(C) "Person" means any individual, corporation, company, association, firm, partnership,
society, joint stock company, or any other entity, including any governmental entity or
unincorporated association of persons.

Section 3. {Comparative fault standard.} In any action for personal injury,
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property damage, or wrongful death, recovery shall be predicated upon principles of
comparative fault and the liability of each person who caused the injury shall be allocated
to each person in direct proportion to that person's percentage of fault. Where the
percentage of fault chargeable to the plaintiff is less than the aggregate fault of all
defendants and nonparties, the plaintiff may recover damages, but the plaintiff's recovery
of damages will be diminished in proportion to the percentage of fault chargeable to the
plaintiff. Where the plaintiff's percentage of fault is equal to or exceeds the aggregate
fault of all defendants and nonparties, the plaintiff shall be barred from any recovery.

Section 4. {Fault of nonparties}
(A) In assessing percentages of fault, the trier of fact shall consider the fault of all persons
who contributed to the alleged injury, death, or damage to property, tangible or
intangible, regardless of whether said person was, or could have been, named as a party
to the suit. Negligence or fault of a nonparty may be considered if the plaintiff entered
into a settlement agreement with the nonparty or if the defending party gives notice
within 120 days of the date of trial that a nonparty was wholly or partially at fault. The
notice shall be given by filing a pleading in the action designating such nonparty and
setting forth such nonparty's name and last-known address, or the best identification of
such nonparty that is possible under the circumstances, together with a brief statement
of the basis for believing such nonparty to be at fault.
(B) Nothing in this Act is meant to eliminate or diminish any defenses or immunities that
currently exist, except as expressly noted herein. Assessments of percentages of fault for
nonparties are used only as a vehicle for accurately determining the fault of named
parties. Where fault is assessed against nonparties, findings of such fault shall not subject
any nonparty to liability in this or any other action, or be introduced as evidence of
liability in any action.

Section 5. {Assumption of the risk.}
(A) In any tort action, a defendant shall not be liable if the injured person assumed the
risk of injury or harm to property. Assumption of the risk shall mean that the injured
person:
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(1) knew of and appreciated the risk; and
(2) voluntarily exposed himself or herself to the danger which proximately caused the
injury or damage.
(B) The elements of assumption of the risk may be inferred, as a matter of either fact or
law, from circumstantial evidence that the injured person must have known and
appreciated the risk and voluntarily encountered it.

Section 6. {Imputed fault.} Nothing in this Act is intended to, in any way, disturb
the doctrine of imputed negligence, or fault currently followed in this jurisdiction.

Section 7. {Effect of contributory fault.} Contributory fault shall not bar recovery
in any action for personal injury, property damage, or wrongful death, except as
otherwise provided in Section 5.

Section 8. {Burden of proof.} The burden of alleging and proving fault shall be
upon the person who seeks to establish such fault.

Section 9. {Limitations.} Nothing in this Act shall be construed to create a cause of
action. Nothing in this Act shall be construed in any way to alter the immunity of any
person.

Section 10. {Severability clause.}
Section 11. {Repealer clause.}
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Section 12. {Effective date.}
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even if companies' actions contributed to the injuries of an American, those companies would
escape any liability for their negligence or other fault if the American's actions contributed even
slightly more to the accident than them. Prior to 1995, for example, in Wisconsin a defendant's
liability was not eliminated merely because it was not a majority at fault and it would be liable for
any percentage of negligence attributable to it. This model bill would also add a regressive
"assumption of risk" provision which would bar recovery of any damages caused by corporate
defendants' actions if the American purportedly assumed the risk of the activity, even if a
company's negligence contributed to the American's injury or death.
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