Fair Share Act

The model Fair Share Act builds upon and replaces ALEC’s Joint and Several
Liability Abolition Act, which was approved in 1995. It retains the central feature of the
earlier model act: each defendant is liable only for damages in direct proportion to that
defendant's responsibility. It also continues to provide juries with the opportunity to
consider the full picture of the events surrounding an injury when allocating
responsibility, including the responsibility of settling parties and those who were not
named as defendants. The updated model act incorporates helpful features of state
laws enacted in recent years.

Joint and Several Liability

The rule of joint liability, commonly called joint and sveral liability, p es that
when two or more persons engage in conduct that \&ubject the ndividual
liability and their conduct produces a single, indivisi jury, each d ant may be
saward. T jury’s finding
7 a It is ridden and that
defendant may be forced to pay 100% of the d if rres ible defendants are

insolvent or unable to pay their “fair share

Joint liability has its origin irtg ime Q hic doctrine of contributory
negligence barred a plaintiff that wa y ;é\for his or her own injury from
any recovery. When this rule wa!? Iac as felt'that it was fairer for the culpable
defendant to bear the loss tha ea ss plaintiff without a full recovery.

e bl
With the widespread adoptio ﬂm , the principal justification for requiring
one defendant to bear ano@r |nd al ity’s share of fault was lost.” In the vast

held liable for a plaintiff's entire compensatory da
that a particular defendant may have been o

majority of jurisdiction alnt ois a lly to blame for his or her own injury is not
barred from recov Q\Q r her recovery reduced in proportion to that
individual's share@ sibility f e harm. In this legal environment, in which
liability is closel |nked W|th f , courts and scholars have criticized continued

application of joint liability.? Q

The Vast Maionﬁ'vgf States Have Moved Away from Joint Liability

“Over the pas @0 decades, the shortcomings of joint liability rules have become
increasingly ap a% A defendant only minimally at fault bears a disproportionate and
unfair burden.” nt liability blunts incentives for safety, because it allows negligent
actors to under-insure and puts full responsibility on those who may have been only
marginally at fault. In addition, joint liability encourages plaintiffs’ attorneys to engage in
“shotgun pleading” because they know that if they join enough “deep pockets,” they are
likely to be able to convince the jury to assign at least one percent responsibility to one
of them, assuring that at least one party will be available to pay the entirety of a
potentially large award.

Recognizing the need for reform, forty-one states have abolished or limited the
application of joint liability through legislation or court decision. These reforms show a



clear movement toward equating liability with fault. Significantly, no state that has
repealed or modified its joint liability law has ever gone back and amended the law to
restore joint liability.

e Only eight states and the District of Columbia retain full joint liability.* Half of
those states, however, retain contributory negligence as a complete bar to
recovery. Several other states have generally adopted several liability, but
provide broad exceptions in which joint liability continues to apply.®

¢ Nineteen states have abolished joint liability, replacing it with several (“fair
share”) liability, or sharply limited the application of joint liability to narrow
situations.®

e Seventeen states have abolished joint liability for defendants whose degree of
fault falls below a specified threshold (e.g., n int liability for
found to be less than fifty percent at fault) ning joint li
defendants with a major share of theQault for the i
Washington State applies joint liability o%@v @a plainti ars no degree
of fault and other limited situations.

e Seven states have limited Jomtg& one %c damages, such as
pain and suffering, while re oi ility ertaln economic losses,
such as medical expenses 7#

e Afew states combine sc@s of th app

Oklahoma and Penn nia @Q\e recent states to enact joint liability
reform. The Oklahoma e@lenc states can successfully take a step-by-
step approach to reduci int ' 4, Oklahoma moved from full joint liability
to a 50% threshold ed to apply joint liability when it is found that
the defendants a, |IIf llyyor re&@sly, or where the plaintiff had no comparative
negligence. Five yé€ars later, the ahoma legislature eliminated these exceptions, but
otherwise retained the 50% old approach. Most recently, in 2011, Oklahoma
abolished joint liability exce re the state brings the lawsuit.’

Pennsylvania mox@toward several liability on June 28, 2011, when Governor
Tom Corbett signe Fair Share Act into law. The Pennsylvania law is similar to
Oklahoma’s first.step. in joint liability reform. Pennsylvania’s Fair Share Act eliminates
joint liability except Where a defendant is responsible for 60% or greater of the total fault
apportioned to all parties and in several other limited situations.®

Other states that have reformed their joint and several liability laws over the past
decade include Arkansas, Florida, Georgia, and Mississippi, which abolished joint
liability, Missouri and South Carolina, which limited joint liability to defendants who are
found at least 50% responsible for the injury, Ohio, which adopted both a 50% threshold
and limited joint liability to economic damages, and Texas, which clarified its procedures
for allocation of fault to nonparties. In addition, West Virginia placed modest limitations
on joint liability. "



Consideration of All Parties

The area of greatest deviation, ambiguity, and confusion in the states is with
respect to a jury’s ability to allocate fault to individuals or entities that are not present at
trial, but whose conduct may have contributed to the plaintiff’s injury. This issue arises
in states that have otherwise abolished joint liability, modified joint liability to apply only
to those whose responsibility for the injury reaches a certain threshold percentage, or
enacted other limitations on joint liability.

There are many reasons why a person or company may not be named as a
defendant in litigation, even if it contributed to the plaintiff's injury. A company that
shares responsibility for the injury may have gone out of business or may be insolvent.
An individual who clearly is largely at fault for the harm may be “judgment proof,”
meaning he or she has little or no assets to pay damages. Some people or ;ities are

immune from litigation. For example, states have so eign immunity, loyers
liability for on-the-job injuries is generally limited t s’ compen @9 , and, in
some states, charitable organizations have limited lia y A plalntlff also choose
not to sue a individual or entity because it is bey he j dlctlon e court or not

subject to service of process, such as a foreign
United States. In addition, it is common for.plai
financial resources, even if those parties b
focus their litigation on “deep pockets”

If a jury is only allowed to cg@e
court, the effect is to shift liability th

pan doeéiftle business in the
iffs t hose who have little
ost he ret nS|b|I|ty for the injury, to
ad a er ro the harm.

r tu@pons %of parties that are before the
n ndants for the actions of others.
ever, ility and, effectively, retains a form
r @ reatise, recognizes, “[T]he failure to
consider the negllgence Qhether parties or not, prejudices the joint
defendants who are t (o] be( reater proportion of the plaintiff's loss than
is attributable to t@éqlt 5\0
Nevertheless, this issue Q?%Ject to a great deal of litigation because some state
laws have referred to allocati fault to “parties” or “defendants.” Some courts have
narrowly interpret these o limit allocation of fault to those who are named as a

defendants in the Iltlgatl Some states, such as lllinois, do not even allow the jury to
consider the reSpOflssl@y of settling parties.' In other states, judges interpret state law

as permitting ju allocate fault to nonparties.”® Several states have adopted
statutes that expli permit the jury to allocate fault nonparties, Some of these states
provide a specific procedure for a defendant to provide notice to the plaintiff of its
intention to allocate fault to a nonparty'® while others do not provide such detail."”
Finally, in some states, the law on allocation of fault to nonparties may be unclear. The
model act makes clear that juries may allocate fault to any person or entity that shared

responsibility for the injury, regardless of whether it is named as a defendant.

Section-by-Section Analysis




Section 1 abolishes joint liability and adopts several liability, under which a
defendant is liable only for its share of responsibility for the plaintiff’s injury. In allocating
responsibility, jurors (or the court in a bench trial) consider the responsibility of each
claimant, defendant, settling party, or nonparty designed by a defendant. A jury’s
allocation of fault to a nonparty does not bind that person or entity to pay damages and
may not be used in any subsequent legal proceeding. The jury allocates responsibility
to nonparties only as a way of accurately determining the defendant’s liability.

Notes: In adopting several liability, this provision retains the policy of the ALEC’s
1995 Joint and Several Liability Abolition Act. Some states have gradually amended
their joint and several liability laws to move from full joint liability, to a threshold
approach, to several liability, and reduced exceptions under which joint liability applies
along the way. Under any approach, it is essential that legislation explicitly recognize
that juries may allocate fault to nonparties regardless of whether the person‘or entity
was or could have been named as a party to the actions) Without such (p vision,
courts may interpret the law to shift liability onto nam dants for t@sponsibility
of those who are not in court.

Section 2 provides a specific procedur deS| QOH @Onpames to which
the jury may allocate responsibility. The act t state’s require a
defendant to provide a plaintiff with 60 da @ r to th te of trial of the identity
of the nonparty to be considered unl {1 co ds d cause warranting a later
gnat@as a responsible nonparty

designation. A person or entity

regardless of whether the perso or(c have/been named as a party to the
action and irrespective of whether the nonpatty i @olvent, immune, or not subject to
service of process in the j@c’ tio ter very, a plaintiff may challenge the
designation of a nonparty eg t@ere is no evidence that the designated

person is responsible fo
point, the defendan
the nonparty’s re

f th imant's alleged injury or damage. At that
ro ewdeﬂce showing a question of fact for the jury as to

|I|t() S\

Notes: States that req §@ fendants to designate nonparties for allocation of

fault vary on how and when notice is to be given to the plaintiff.’”® The model act
recommends providing ti@ of an intent to allocate fault to a nonparty by filing a
motion no later than 6Q_days prior to the date of trial or the close of discovery,
whichever is closer trial, to provide fairness to plaintiffs. Those considering
developing proce ased on Section 2 should consider that in one state, Arkansas,
the state supreme tourt has found that requiring the filing of a pleading by a certain date
violates the separation of powers by intruding on court rules.' If court decisions in your
state raise such a concern, then an alternative is the Arizona approach, which requires
only that the defendant provide notice before trial in accordance with requirements
established by court rule.?

Section 3 recognizes that adoption of several liability and recognition that fault
may be allocated to nonparties does not impact three areas: (1) concert of action
claims; (2) vicarious liability; (3) a defendant’s rights to contribution or indemnity, or
procedural rules for filing of cross-claims or counterclaims.



Notes: Joint liability continues to apply to “concert of action” claims, where it is
alleged that a person or entity consciously and deliberately pursued a common plan or
design to commit an intentional tort and actively take part in that intentional tort. Some
form of this exception is contained in most several liability laws. Elimination of joint
liability should not be misconstrued to alter a separate area of the law, vicarious liability.
Vicarious liability arises only when there is a special relationship, recognized by law,
that imposes liability for one parties acts upon another. For example, an employer is
generally vicariously liable for the acts of employees acting within the scope of their job
responsibilities. Finally, the allocation of fault provisions of the model act are not
intended to affect the assertion by a defendant of rights to contribution or indemnity.
Nothing in this section affects the filing of cross-claims or counterclaims.
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Fair Share Act

Summary

ALEC's model Fair Share Act provides that each defendant is liable only for
damages in direct proportion to that defendant's responsibility. The model act also
ensures that juries have an opportunity to consider the full picture of the events
surrounding an injury when allocating responsibility, including the contribution of settling
parties and those who were not named as defendants to the alleged harm. Defendants
are required to provide plaintiffs with adequate notice of their intent to designate one or
more nonparties as wholly or partially responsible for damages. Defendants must
present sufficient evidence to support such assertions. Joint liability applies to those
who consciously and deliberately pursue a common plan or design to commit an
intentional tort or who are subject to vicarious liability under_gxisting law.

O
Model Legislation 6\0 C}(b
{Title, enacting clause, etc.} (b@@ Qb '@O
Fair Share Act; abolishing joint and s\\@al li il@'ar@@/iding for allocation of
responsibility. KQ) % b
AR
i

(A) In any civil action bgsed-on @Qe)g ‘\I@ry seeking damages for personal
injury, property damage, wro r oth rm for which damages are allowed,

Section 1. {Several liability.} (\6

the liability of each defe e s | only and shall not be joint. Each
defendant shall be liabl fo amo f damages allocated to that defendant in
direct proportion to fen percentage of responsibility for the claimant’s harm,
and a separate ju t shal re d against the defendant for that amount.

contributed to a claimant’s , including: (1) each claimant; (2) each defendant;
(3) each settling person @i y; and (4) each responsible nonparty, designated under
Section 2 of this Act., regc:dless of whether the person or entity was or could have been
named as a party to action and irrespective of whether the nonparty is insolvent,
immune, or not s&)@t o service of process in the jurisdiction.

(B) The trier of fact she@ider the responsibility of all persons or entities that

(C) Assessments of responsibility regarding nonparties shall be used only to
determine the liability of named parties. Such assessments shall not subject any
nonparty to liability and may not be introduced as evidence of liability in any action.



Section 2. {Designation of Responsible Nonparties.}

(A) A defendant may file a notice to designate a person or entity as a responsible
nonparty not later than 60 days prior to the date of trial or the close of discovery,
whichever is closer to trial, unless the court finds good cause to allow the defendant to
file the notice at a later date.

(B) After adequate time for discovery, a party may move to strike the designation
of a responsible nonparty on the ground that there is no evidence that the designated
person is responsible for any portion of the claimant's alleged injury or damage. The
court shall grant the motion to strike unless a defendant produces sufficient evidence to
raise a genuine issue of fact regarding the designated person's responsibility for the
claimant's injury or damage.

Section 3. {Limitations.} * Cﬁ

(A) Notwithstanding this Act, joint and several \?y shall apply
entity that consciously and deliberately pursues a C@ gan ord

y person or
to commit an
on or entity held
inst co-defendants.

intentional tort and actively take part in that int nal ~ Any
jointly liable for acting in concert shall have a right/of Co@ utio

(B) Nothing in this Act abrogates ects &oct ine“of respondeat superior or
vicarious liability to the extent recogni 0%3/ e%@g Iawo

(C) Nothing in this Act affe Qme t@part @tlce as recognized in the rules
and statutes of this state wit egard rtion by a defendant of rights to
contribution or indemnity Is se@% affects the filing of cross-claims or
counterclaims.

Section 4. {Severals@%vclaug,(}Q 5\0\

Section 5. {Repealer clause.

\@

Section 6. {Effective date.}@Q

O
Q
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